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Three Takeaways from Casey v. Whitebouse
Estates Rent Regulation Decision

By Jeffrey Turkel

Estates, Inc., the first Court of Appeals ruling to address rent regulation

since its landmark decision in Matter of Regina Metro. Co., LLC v New
York State Div. of Hous. & Community Renewal, 35 NY3d 332 (2020). In Casey,
the Court of Appeals unanimously reversed the First Department’s finding that
the landlord’s purported fraud mandated use of DHCR’s so-called default rent
formula.

(Note: In the interest of full disclosure, the author berein represented the pre-
vailing landlord in Casey.)

Casey concerned a building wherein the landlord, relying on DHCR’s advice,
purported to luxury deregulate multiple apartments despite the building’s receipt
of J-51 benefits. Years later, the Court of Appeals ruled in Roberts v Tishman
Speyer Props., L.P, 13 NY3d 270 (2009), that DHCR had misinterpreted applicable
law, and that such deregulations were unlawful. Various tenants in the building
in Casey thereafter commenced a class action for rent overcharge, seeking, inter
alia, recalculation of their rents and a refund of any overcharges collected.

The issue in Casey was the method by which the tenants’ rents would be recal-
culated. The standard, categorical rule in pre-HSTPA overcharge cases (such as
Casey) was to begin with “the rent charged on the date four years prior to filing
of the overcharge complaint (the ‘lookback period’) as the base date rent,” and
thereafter adding all lawful stabilized increases. Regina, 35 NY3d 348.

The Court of Appeals, however, had previously created a common-law exception
to the four-year lookback rule. In Matter of Grimm v New York State Div. of Hous.
& Community Renewal, 15 NY3d 358 (2010), the Court held that DHCR’s punitive
default rent formula, rather than the four-year lookback rule, would be used where
the tenant established that the landlord had engaged in a fraudulent scheme to

continued on page 2
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deregulate. The default rent formula
resulted in extremely low rents, and,
correspondingly, high overcharge
awards. Not surprisingly, tenants in
rent overcharge actions began claim-
ing that almost any error or omission
committed by the landlord somehow
constituted fraud.

Reviewing Grimm and other Court
of Appeals authority, the Court in
Casey reiterated the narrow type of
“fraud” that would trigger the com-
mon-law exception to the four-year
lookback rule:

“[In Reginal, this Court made
clear that, under the pre-Housing
Stability and Tenant Protection
Act of 2019 law applicable here,
‘review of rental history outside
the four-year lookback period [ils
permitted only in the limited cat-
egory of cases where the tenant
produced evidence of a fraudu-
lent scheme to deregulate.
£ £ £
In fraud cases, because the reli-
ability of the base date rent has
been tainted, ‘this Court sanc-
tioned use of the default formu-
la to set the base rent’” (internal
citations omitted).

Thus, the fraud necessary to war-
rant the default rent formula had to:
1) be part of a fraudulent scheme
to deregulate the apartment in ques-
tion; and 2) taint the base date rent,
thus rendering it unreliable.

In Casey, the landlord had sought
to comply with Roberts in late 2011
and early 2012, when it became clear,
by virtue of Gersten v 56 7th Ave.
LIC, 88 AD3d 189 (1st Dept. 2011),
appeal withdrawn 18 NY3d 954
(2012), that Regina would be applied
retroactively. The landlord first recal-
culated the rents using the “recon-
struction method” — the prevailing
methodology before it was deemed
unlawful in Regina — whereby the
last stabilized rent before the im-
proper deregulation becomes the
base date, to which all permissible

Jeffrey Turkel is Special Counsel to
Rosenberg & Estis, P.C.

stabilization increases are then add-
ed. See, e.g., 72 Realty Assoc. v Lucas,
101 AD3d 401 (1st Dept 2012). The
landlord then registered those rents
and began to offer stabilized leases
in accordance therewith.

The tenants in Casey commenced
their action in October 2011, and
thereafter alleged that the default
rent formula should be used be-
cause the landlord’s post-Roberts ef-
forts to comply with Roberts consti-
tuted fraud. The tenants argued that
the recalculated rents were deliber-
ate overcharges, and that the new
registrations fraudulently reflected
those inflated rents.

Supreme Court, 2017 WL1161744
(Lebovits, J.) agreed, and directed
that all rents be established by the
default rent formula. The First De-
partment, 197 AD3d 401 (1st Dept
2021), by a 3-1 margin, affirmed:

“Although  defendants may

have been following the law

in deregulating the apartments
during the period before Rob-

erts was decided ... their 2012

retroactive registration of the

improperly deregulated apart-
ments was an attempt to avoid
the court’s adjudication of the
issues and to impose their own
rent calculations rather than
face a determination of the le-
gal regulated rent within the
lookback period.”

197 AD3d at 404.

The First Department also found
that the default rent formula was
justified because the landlord had
allegedly “failed to produce leases
for the class reflecting the actu-
al rent charged on the base date,
October 14, 2007.” Id. at 405. See,
RSC §2522.6(b)(2)(i) (default rent
formula applies where “the rent
charged on base date cannot be de-
termined”).

The landlord argued in the Court
of Appeals, inter alia, that the al-
leged fraud failed to satisfy the two
prerequisites set forth in Grimm
and Regina. First, the landlord’s
2011-2012 rent recalculations and
registrations took place years after
the Oct. 14, 2007 base date, and

continued on page 3
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thus could not possibly have tainted
the base date rent or rendered it un-
reliable. The Court of Appeals unan-
imously agreed, holding that neither
the landlord’s pre-Roberts errone-
ous deregulation of the apartments,
nor the landlord’s recalculation and
registration efforts, constituted the
type of “fraud” necessary to trigger
the default rent formula:

“Plaintiffs failed to meet their
burden on summary judgment. De-
fendants’ deregulation of the apart-
ments was based on this same ‘mis-
interpretation of the law’ involved in
Regina and therefore that conduct
did not constitute fraud. Defendants’
subsequent re-registering of the
apartments occurred after the four-
year lookback period, and plaintiffs
have failed to offer evidence that it
somehow affected the reliability of
the actual rent plaintiffs paid on the
base date.”

The landlord also argued that its
efforts to recalculate stabilized rents,

register apartments as stabilized,
and offer stabilized leases, could not
qualify as a fraudulent scheme to de-
regulate the units. The Court of Ap-
peals did not address this argument
head-on, but pointedly observed
that in Regina, “this Court made
clear that, under the pre-Housing
Stability and Tenant Protection Act
of 2019 law applicable here, ‘review
of rental history outside the four-
year lookback period [ils permitted
only in the limited category of cas-
es where the tenant produced evi-
dence of a fraudulent scheme to de-
regulate’” (emphasis supplied). The
Court’s observation effectively over-
rules post-Regina authority holding
that the fraud necessary to trigger
the default rent formula need not
be a fraudulent scheme to deregu-
late, and that a mere “fraudulent rent
overcharge scheme” would suffice.
The First Department, citing Casey,
appears to have acknowledged this
in Burrows v 75-25 153"% st., LIC,
issued on April 13, 2023.

Lastly, the Court of Appeals re-
versed the First Department’s

holding that the landlord had failed
to submit even a single base date
lease, remitting the case to Su-
preme Court for an assessment in
this regard as to each individual
apartment.

There are three takeaways from
Casey.

First, the default rent formula can-
not be used where the alleged fraud
took place after the base date, in
that such conduct could not logi-
cally taint the base date rent; put
another way, if the base date rent
is known and is untainted, it must
be used as the basis for subsequent
rent calculations.

Second, the fraudulent scheme
must be one to deregulate the apart-
ment, and a mere “fraudulent rent
overcharge scheme” will not justify
using the default rent formula.

Third, landlords are cautioned to
produce during discovery all leases
from the base date forward, because
the failure to do so warrants use
of the default rent formula even if
there is no fraud.

J— 0’0 a—

DEVELOPMENT

SAND MINE ENjoys
NONCONFORMING

USE PROTECTION

Town of Southampton v.

New York State Department of
Environmental Conservation
2023 WL 1824432

Court of Appeals

(Opinion by Cannataro, A.C.J.)

In an article 78 proceeding
brought by the town, various orga-
nizations and neighbors to annul
an agreement between mine op-
erator and the Department of En-
vironmental Conservation (DEC),
the mine operator appealed from
the Appellate Division’s grant of
the petition. The Court of Appeals
modified, holding that whether DEC
has authority to issue a renewal and
modification permit depends on the
scope of the mine operator’s prior
non-conforming use.

A sand and gravel mine has been
operated on the subject 50-acre

Suffolk County parcel since the 1960s,
when local zoning permitted mining.
In 1972, the town rezoned the area
to prohibit mining. Nevertheless DEC
issued or renewed permits at regu-
lar intervals, and the operator ob-
tained certificates of occupancy from
the town stating that use as a sand
mine was a prior nonconforming use.
In 2014, the operator applied to the
DEC to modify its permit to increase
the depth of mining by 40 feet and
to mine on additional 4.9 acres that
had not been covered by previous
DEC permits. Although DEC initially
denied the permit application, DEC
and the mine operator ultimately
reached a settlement authorizing the
greater depth and greater area in re-
turn for the operator’s agreement to
cease using the facility for receipt
and processing of vegetative organic
waste. The town and the neighbors
brought an article 78 proceeding to
annul the permit. Supreme Court de-
nied the petition and dismissed the

proceeding. A divided Appellate Divi-
sion modified, holding that Environ-
mental Conservation Law 23-2703(3)
barred issuing the permit in violation
of the town’s prohibition on mining.
The mine operator appealed.

In modifying, the Court of Ap-
peals first held that ECL 23-2703(3),
which bars state agencies from con-
sidering mining permit applications
within Suffolk and Nassau counties
if local zoning laws prohibit mining,
apples to renewal and modifica-
tion applications as well as applica-
tions for new mining permits. But
the court then held that if a mining
use was a prior nonconforming use,
zoning did not prohibit issuance
of permits to continue the mining
operation. The court suggested that
its reading of the statute was de-
signed in part to avoid interference
with the constitutionally protected
rights of mine owners. But the court
then indicated that the remaining

continued on page 4
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Development
continued from page 3

question — not resolved by the pro-
ceedings below — was the scope of
the mine owner’s nonconforming
use. The question on remand would
be whether the mine operator had
manifested an intention to mine the
additional acreage and the expand-
ed depth before the zoning ordi-
nance prohibited mining in the area.

CONTRACT VENDEE
ENTITLED TO USE VARIANCE
DESPITE KNOWLEDGE OF

ORDINANCE’S PROVISIONS
Source Renewables, LLC v.
Town of Cortlandville Zoning
Board of Appeals (ZBA)

2023 WL 2168411

AppDiv, Third Dept.
(memorandum opinion)

In contract vendee’s combined
article 78 proceeding and plenary
action challenging denial of a use
variance, contract vendee appealed
from Supreme Court’s partial grant
of the town’s motion to dismiss the
petition and complaint. The Appel-
late Division reversed, annulled the
ZBA’s determination and remanded
to the ZBA, holding that contract
vendee had met the criteria for a use
variance.

Contract vendee contracted to pur-
chase two abutting parcels, totaling

about 63 acres, contingent on mu-
nicipal approval of a solar energy
system. One parcel was located in
the City of Cortland and the other in
the Town of Cortlandville. The un-
developed parcels are elevated, with
precipitous slopes, and are located in
a residential zoning district. Contract
vendee then applied for use varianc-
es, conditional permits and special
permits to construct the system on
21 acres. The county industrial de-
velopment agency determined that
the project would have no significant
environmental impact. The City of
Cortland ZBA approved a use vari-
ance for the parcel within its bor-
ders, but the Town of Cortlandville
ZBA concluded that contract vendee
had established that the parcel could
not generate a reasonable return un-
der the current zoning ordinance,
but that contract vendee had not
met the other criteria for a use vari-
ance. Contract vendee then brought
this proceeding, contending that the
denial was arbitrary and constituted
a regulatory taking. Supreme Court
concluded that contract vendee had
standing, but that any hardship was
self-created and that the regulatory
taking claim was inadequately plead-
ed. Contract vendee appealed.

In reversing, the Appellate Divi-
sion held that the record provided
no basis for the ZBA’s conclusion
that the hardship did not result from
conditions unique to the parcel.

Although the ZBA found that there
were other lots on the hill with
houses, the record demonstrated
that lots within the parcel sell for
$20 to $25,000 while the develop-
ment cost for the subject parcel
would be more than $100,000 per
lot. The court emphasized that the
record provided no evidence that
other parcels shared that limitation.
The court also found no evidence
in the record to establish that the
variance would alter the essential
character of the neighborhood, not-
ing that once the city had approved
the variance on its parcel, the solar
arrays would already be visible to
anyone who would be able to see
the arrays on the town parcel. Final-
ly, the court rejected the contention
that any hardship was self-created.
First, the court noted that when a
contract vendee seeks a variance, it
is the rights of the vendor that are
at stake; the fact that the contract
vendee knew of the restrictions
does not bar a use variance. Sec-
ond, while conceding that a hard-
ship is considered self-created when
the property is acquired subject to
the restrictions allegedly creating
the hardship, the court noted that
the vendor bought the parcel be-
fore the town enacted its zoning
ordinance, so the vendor could not
be said to have willingly assumed
the hardship.

0,
—_— 0‘0 —_—

REAL PROPERTY LAW

STRICT LIABILITY FOR
EXCAVATION DAMAGE
Georgitsi Realty, LLC v.
Armory Plaza, Inc.
2023 WL 1425584
AppDiv, Second Dept.
(memorandum opinion)

In an action by neighboring land-
owners against developers and their
various contractors for damages
to property caused by excavation,
owners and contractors appealed
from Supreme Court’s grant of sum-
mary judgment to neighbors on
claims for violation of the New York
City Administrative Code and for
negligence. The Appellate Division

modified to deny summary judg-
ment on some of the Administrative
Code claims and on the negligence
claims, but affirmed with respect to
other Administrative Code claims.
Developers built a multistory
apartment building with two lev-
els of underground parking. In the
course of construction, developers
excavated more than 40 feet be-
neath the surface of the land, alleg-
edly causing damage to a number
of neighboring properties. Several
neighboring owners sued, alleging
violation of former Administrative
Code section 27-1031(b)(1), which
requires an excavator to preserve

and protect neighboring properties
from injury caused by excavations
of more than 10 feet, provided that
the excavator is afforded a license
to enter and inspect the adjoining
properties. Neighboring owners also
alleged negligence. Supreme Court
awarded summary judgment to the
neighboring owners on the issue of
liability with respect to the Admin-
istrative Code claims and the negli-
gence claims.

In modifying, the Appellate Divi-
sion first upheld the grant of sum-
mary judgment on the Administra-
tive Code claims to those neighbors

continued on page 5
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continued from page 4

who established that they had never
been asked for a license to inspect
their buildings. The court held that
in the absence of a request for a
license, they were not required to
prove that they granted the license.
As a result, because the statute
provides for strict liability, those
neighboring owners were entitled
to summary judgment on the issue
of liability. With respect to another
neighboring owner, however, the
court reversed the grant of summa-
ry judgment on the Administrative
Code claim because the owner had
not established that it had granted
a license to inspect and protect the
property. The court also reversed
the grant of summary judgment on
the negligence claims because the
negligence claims were not the sub-
ject of a summary judgment motion.
COMMENT

In New York City, Chapter 33 Sec-
tion 3309 of the City Building Code
requires excavators to protect ad-
joining property against damage
to soil or foundation of adjourning
properties so long as the adjoin-
ing owner granted the excavator a
license to perform the work neces-
sary to protect the adjoining prop-
erty. In 2711-N. Blvd. Corp. v. LIC
Contr., Inc., 186 A.D.3d 69, the Sec-
ond Department construed the or-
dinance to impose strict liability on
the excavator, even without proof
that the adjoining owner provided
a license, if the adjoining owner es-
tablishes that the excavator never
requested a license.

Before enactment of the current
building code, courts had held that
former section 27-1031(b)(1), which
imposed an obligation to protect
adjoining property when excavat-
ing to a depth greater than ten feet,
subjected excavators to strict liabil-
ity. In Yenem Corp v. 382 Broadway
Holdings, 18 N.Y.3d 481, the court
granted summary judgment for the
adjoining owners against excavators
who had excavated to a depth of 18
feet, holding that because section
27-1031(b)(1) was originally derived

from a state statute, violation of its
provisions constituted negligence
per se, and resulted in absolute li-
ability.

By contrast outside of New York
City, excavator liability is based on
negligence, not absolute liability.
In Level 3 Communications, LLC v.
Petrillo Contr., Inc., 73 A.D.3d 865,
the Second Department granted
summary judgment for the neigh-
bors on their negligence claim when,
in violation of General Business Law
§364, excavators failed to place a call
to the One Call Notification Center
and then damaged the plaintiff’s
property The court found §764 cre-
ates a duty on excavators to place
the call to the Notification Center
and failing to do so was evidence of
negligence on behalf of the excava-
tors, and that the excavator’s actions
were the proximate cause of the
damage done to the neighbor’s land.
Statutory remedies for violations of
are separate from the damages plain-
tiff can recover under a common law
negligence claim arising out of §764.

EASEMENT WAS NON-EXCLUSIVE
Berg v. Cabill

2023 WL 1807845

AppDiv, Second Dept.
(memorandum opinion)

In easement holders’ action for a
judgment that they enjoy an exclu-
sive easement, easement holders ap-
pealed from Supreme Court’s grant
of servient owners’ summary judg-
ment motion. The Appellate Divi-
sion affirmed, holding that the ease-
ment was non-exclusive.

Owner of a 19.393 acre tract sold
parcels to a number of easement
holders, each with a right of way
over a private road running along
owner’s retained land, which owner
then sold to a trust. When the com-
mon owner sold off the various
parcels, common owner included a
restrictive covenant in the deeds pro-
hibiting the use of any portion of the
tract “for the purpose of business or
trade.” In 2016, the trust contracted to
sell the servient parcel to current ser-
vient owners for the purpose of de-
veloping a golf course and multiple
residential units. Easement holders

then brought this action seeking to
establish that their easement was
exclusive, that the proposed subdi-
vision of the servient parcel would
violate the restrictive covenant, and
that widening of the private road to
accommodate the subdivision would
unreasonably interfere with their
easement. Servient owners moved
for summary judgment, and Supreme
Court granted the motion. Easement
holders appealed.

In affirming, the Appellate division
first indicated that truly exclusive
easement rights are disfavored, and
that the fee owner generally has the
right to use the servient land so long
as the servient owner does not unrea-
sonably interfere with the easement.
In this case, the grant of the right of
way did not contain unequivocal lan-
guage manifesting an intent to make
the easement exclusive. The court
then held that the servient owner
had the right to widen or modify the
private road so long as the widening
does not affect the easement hold-
ers’ use of the roadway. In this case,
the court concluded that the threat
of hypothetical interference was pre-
mature. The court also concluded
that the claim of violation of a re-
strictive covenant was without merit.

PURCHASER’S CLAIMS

BARRED BY MERGER DOCTRINE,
CAVEAT EMPTOR

R. Vig Properties,

LLC v. Rabimzada

2023 WL 2000836

AppDiv, Second Dept.
(memorandum opinion)

In purchaser’s action to recover
damages for fraud, misrepresentation,
and breach of contract, purchaser ap-
pealed from Supreme Court’s grant
of summary judgment to seller. The
Appellate Division affirmed, holding
that the doctrine of caveat emptor
barred the fraud and misrepresenta-
tion claims, and the merger doctrine
barred the breach of contract claim.

In 20006, purchaser contracted to
buy three improved commercial
properties for $20,400,000. The
sale closed on Dec. 20, 2006. Six
years later, purchaser brought this

continued on page 6
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continued from page 5

action for damages, alleging that
sellers had represented that one of
the properties was primarily occu-
pied by a master tenant pursuant
to a self-sustaining triple-net mas-
ter lease, and had failed to disclose
that the master tenant had informed
sellers of their financial difficulties.
Purchasers also alleged that sellers
had failed to disclose that a bank-
ruptcy court had relieved all prior
assignees of liability even though
the master lease provided that they
were liable. Supreme Court granted
summary judgment to sellers, and
purchaser appealed.

In affirming, the Appellate Divi-
sion emphasized that for purchaser
to prevail on the fraud and misrep-
resentation claims, purchaser would
have to show that the facts alleged
to have been misrepresented or
concealed were peculiarly within
the sellers’ knowledge and could
not have been discovered by the ex-
ercise of ordinary diligence. In this
case, because of purchaser’s lack of
justified reliance, sellers were enti-
tled to summary judgment on those
claims. The court then held that sell-
ers were also entitled to summary
judgment on the breach of contract
claim because the sale closed before
purchaser brought suit. Since the
parties did not evidence any inten-
tion that a provision of the contract
would survive delivery of the deed,
the merger doctrine precluded re-
covery for breach of contract.
COMMENT

Once a deed is delivered to a
purchaser, the merger doctrine
generally bars purchaser from bring-
ing claims arising out of the sale
contract. For instance, in Summit
Lake Assoc. v. Jobnson, 158 A.D.2d
764 (1990), the court held that once
the purchaser accepted the deed at
closing, the merger doctrine barred
the purchaser’s claim that the deed
did not conform to the sale con-
tract’s description of the property to
be conveyed. Although the sale con-
tract included a portion of a land-
locked parcel that was not included

in the deed delivered to purchaser
at closing, the court reasoned that
upon accepting title at closing, all
prior agreements merged into the
deed and therefore any inconsisten-
cies between the sale contract and
the deed were to be governed solely
by the deed as the final agreement
amongst the parties. Because there
was no express evidence of the par-
ties’ intention that the provision sur-
vive closing, and because the deed
made it explicit that the landlocked
parcel was not included in the con-
veyance, the purchaser should have
been aware that it was not accepting
title to all of the property described
in the contract.

If a purchaser can show that the
parties explicitly intended that a
particular provision of the sale con-
tract was to survive the delivery of
the deed, the merger doctrine will
not bar a post-closing claim based
on that provision. In TIAA Global
Inves., LLC v. One Astoria Sq. LLC,
127 A.D.3d 75 (2015), the court,
while ultimately barring the claim
on Statute of Limitations grounds,
found that the merger doctrine
did not bar purchaser’s breach of
contract where the purchaser al-
leged that seller failed to abide
by specific provisions of the con-
tract relating to representations of
the property’s condition, and the
contract included an express anti-
merger clause. The contract was
for the purchase of an apartment
building and contained a variety of
representations by the seller relat-
ing to the property’s condition. The
contract further provided that “the
express representations and war-
ranties made in this Article by the
[purchaser] or seller will not merge
into any instrument of conveyance
delivered at the Closing.” Upon
closing, the purchaser learned that
the issues with the building were
far worse than represented by the
seller, and subsequently brought a
breach of contract claim for misrep-
resentations. In rejecting the seller’s
argument that the merger doctrine
barred the claims, the court rea-
soned that the express terms of the
contract intended for the allegedly

breached representations to survive
the transfer of title.

Some trial courts have held that
the merger doctrine does not ap-
ply where the purchaser’s breach of
contract claim is based on latent de-
fects which were discoverable only
after the purchaser occupied the
premises. In Fehling v. Wicks, 179
Misc.2d 1041 (1999), the court held
that the merger doctrine did not ap-
ply where the purchaser learned,
upon taking possession of the prem-
ises, that the faucets in the bath-
room were not working as they were
when she initially performed an in-
spection prior to closing. In holding
that the merger doctrine did not ap-
ply to bar the purchaser’s claim, the
court reasoned that the doctrine is
inapplicable when the defect discov-
ered is one that could not have been
found until after the purchaser took
possession post-closing. Similarly,
in Pache v. Kingdom Plus Holdings
LLC, 2020 NYLJ LEXIS 1553, the
court applied the exception when
purchaser discovered after closing
that there was no system on the
property to remove wastewater and
sewage, therefore causing frequent
flooding in the basement. The court
found that the merged doctrine was
not applicable base on the fact the
sewer was a nonvisible component
of the property that was not eas-
ily verifiable without destructive
testing. As the court noted in 7IAA
Global, however, the latency excep-
tion to the doctrine has not yet been
adopted by any of the Appellate Di-
visions or by the Court of Appeals.
TIAA Global Inves., LLC v. One Asto-
ria Sq. LLC, 127 A.D.3d 75.
PURCHASER’S CLAIM BASED
ON INOPERATIVE ELEVATOR
Di1sMISSED IN THE ABSENCE

OF ACTIVE CONCEALMENT
228 West 72 LLC v.

2284 Est 72 LLC

2023 WL 2248041

AppDiy, First Dept.
(memorandum opinion)

In property purchaser’s action
against seller and title insurer for
damages resulting from an inop-
erative elevator on the premises,

continued on page 7
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purchaser appealed from Supreme
Court’s dismissal of the complaint
and award of attorneys’ fees to sell-
er. The Appellate Division affirmed,
holding that there was no active
concealment of any defect and there
were not title defects covered by the
title policy.

The sale contract provided that
the subject premises were sold “as
is” and that purchaser was acquiring
the premises subject to all violations
of state and municipal laws. After
the sale, purchaser brought breach
of contract and negligence actions
against both the seller and the title
insurer. Supreme Court dismissed
all claims and awarded attorneys
fees to seller.

In affirming, the Appellate Divi-
sion emphasized that purchaser
inspected the premises before clos-
ing and was notified of open DOB
violations relating to the elevator. As
a result, purchaser could not claim
active concealment. The court then

noted that any alleged title defects
were not covered by the title policy
and the negligence claim against the
title insurer was properly dismissed
because a cause of action for neg-
ligence in searching title does not
lie in an action on the policy and
the purchaser had no claim against
the title insurer independent of the
insurance contract. Moreover, the
title insurer notified purchaser of
the DOB violations in a municipal
search it provided as a courtesy.

DEED FORGERY CLAIM

SURVIVES MOTION TO DISMISS
Alleyne v. Rutland
Development Group, Inc.

2023 WL 2147198

AppDiv, Second Dept.
(memorandum opinion)

In an action to set aside a deed
and cancel a mortgage, transferor
appealed from Supreme Court’s
grant of mortgagee’s motion to
dismiss. The Appellate Division re-
versed and reinstated the complaint.
Holding that mortgagee had not ut-
terly refuted transferor’s allegations

that the documents were forged.

To support its motion to dismiss
the complaint, mortgagee submitted
a notary’s certificate of acknowledg-
ment attesting that transferor had ap-
peared before him and executed the
deed or acknowledged her execution
of the deed. Mortgagee also submitted
a resolution by transferee authoriz-
ing transferor to borrow money from
mortgagee on transferee’s behalf.
Based on these submissions, Supreme
Court granted mortgagee’s motion
to dismiss transferor’s claim that the
documents were forged and that she
had never negotiated with transferee
or mortgagee. Transferor appealed.

In reversing, the Appellate Divi-
sion indicated that the evidentiary
submissions did not conclusively es-
tablish a defense as a matter of law.
The court did concede, however, that
on a motion for summary judgment,
transferor would have to proffer evi-
dence so clear and convincing as to
amount to a moral certainty in order
to overcome the presumption of due
execution created by the notary’s
certificate of acknowledgement.

2
s —
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WRONGFUL EviCcTION CLAIM

RAISES QUESTIONS OF FACT
Rabman v. Alim

2023 WL 2000734

AppDiv, Second Dept.
(memorandum opinion)

In an action by tenant against
purported assignee for wrongful
eviction, tenant appealed from Su-
preme Court’s denial of his motion
for summary judgment on the issue
of liability. The Appellate Division
affirmed, holding that questions of
fact remained about the validity of
the assignment.

Tenant and another individual
leased the subject property for the
purpose of operating a catering hall
through Core Foods, and LLC. An-
other individual, purporting to act as
attorney-in-fact for tenant, executed
a lease assignment to assignee. As-
signee then changed the locks and
began operating their own catering
hall on the premises. Tenant brought

this wrongful eviction action against
assignee. When Supreme Court de-
nied tenant’s summary judgment mo-
tion, tenant appealed.

In affirming, the Appellate Divi-
sion first noted that tenant had not
signed any document assigning the
lease to the assignee, and that the
individual who did sign the docu-
ment had a power of attorney to act
on behalf of Core Foods, not the
individual tenant. The court also
noted that landlord stated in an af-
fidavit that landlord did not sign the
lease assignment, suggesting that
landlord’s signature was forged. Be-
cause the lease required landlord’s
written consent to an assignment,
the absence of landlord’s signature
was significant. The court never-
theless held that issues of fact pre-
cluded summary judgment because
assignee contended that he relied
on the apparent authority of the
individual with power of attorney,

and had paid overdue bills, includ-
ing rent and utilities.

COMMENT
RPAPL §853 allows for the col-
lection of treble damages from any
“wrong-doer,” not only a landlord,
that forcefully or unlawfully removes
a rightful occupant from possession.
Markun v. Weckstein, 166 N.Y.S. 7306,
which long predates RPAPL 853, il-
lustrates this general principle. In
Markun, a co-lessee forcefully re-
moved the other tenant from posses-
sion of their leased premises, and the
Appellate Term held that the ousted
co-lessee could bring a cause of ac-
tion against the excluding co-lessee
even though a landlord-tenant rela-
tionship did not exist between the
parties. While the remedy sought in
Markun was possession, Rahman v.
Alim makes clear that a party unlaw-
fully evicted may also seek damages
against the wrongful evictor.
continued on page 8
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Although both the Second and
Third Departments have determined
that under RPAPL §853 the award of
treble damages is discretionary, both
courts have held treble damages
available unless the evictor has made
a good faith effort to comply with the
law. Thus, in Lyke v. Anderson, 147
A.D.2d 18, the Second Department,
after indicating that treble damages
are discretionary, affirmed an award
of treble damages after the son of
a trailer park owner unlawfully re-
moved a mobile home and dumped
it in a swamp. Similarly, the Second
Department in Clinkscale v. Samp-
son, 48 A.D.3d 730, reversed a denial
of treble damages against a landlord
who had shut off tenant’s utilities in
February and ultimately subdivided
tenant’s former apartment. And, in
Bianchi v. Hood, 128 A.D.2d 1007,
the Third Department, after indicat-
ing that treble damages were discre-
tionary, affirmed a treble damages
award against a landlord who unlaw-
fully removed the tenant’s posses-
sions from her leased room. By con-
trast, in Sills v. Dellavalle, 9 A.D.3d
561, the Third Department affirmed
a denial of treble damages when it
determined that, although the ten-
ant had been wrongfully evicted, the
landlord had not done so with malice
and had a reasonable basis for evic-
tion. The law required that the land-
lord give the month-to-month tenant
thirty days’ notice of eviction, but the
landlord had been off by a day.

YELLOWSTONE INJUNCTION

CURE PERIOD
Prestige Eli & Grill
Corp. v. PLG Bedford
Holdings, LLC
2023 WL 3147242
AppDiv, Second Dept.
(memorandum opinion)
In commercial tenant’s action for
declaratory and injunctive relief,

landlord appealed from Supreme
Court’s grant of a Yellowstone in-
junction. The Appellate Division
reversed and denied the motion,
holding that tenant’s motion was
untimely.

In May 2020, landlord served a
notice to cure on tenant, alleging
that tenant had breached the lease
by failing to install grease traps and
by failing to pay several months’
rent. The cure period expired on
June 1, 2020, and landlord then
served a notice of termination. On
June 15, tenant brought an action
for declaratory and injunctive relief
and moved for a Yellowstone injunc-
tion, which Supreme Court granted.
Landlord appealed.

In reversing, the Appellate Di-
vision held that tenant does not
qualify for a Yellowstone injunction
unless tenant requested the relief
before both the termination of the
lease and the expiration of the cure
period. In this case, the cure period
expired on June 1, and tenant did
not seek a Yellowstone injunction
until June 15. Moreover, the court
held that the governor’s executive
order issued during the pandemic
did not toll the cure period because
the cure period was set by contract.
COMMENT

The Second Department has held
that when the lease’s cure period
has expired a court has no power
to grant a Yellowstone injunction.
In Korova Milk Bar of White Plains,
Inc. v. PRE Props., LLC, 70 A.D.3d
646, 647, the court deemed a filing
of a Yellowstone application un-
timely when a commercial tenant
was served with a notice to cure for
allegedly engaging in illegal con-
duct on the premises, but did not
file for an injunction until after the
cure period had expired. In holding
that the court no longer had pow-
er to issue the injunction the court
then cited and rejected its earlier
holding in Long Island Gynecologi-
cal Servs., PC. v. 1103 Stewart Ave.
Assocs. Ltd., 224 A.D.2d 591, stating,

“to the extent that any of our prior
decisions may be construed as fix-
ing a different or longer period of
time in which an application for Yel-
lowstone relief must be made, we
expressly reject any such construc-
tion.” In Long Island Gynecological
Servs., PC., the court had held that
a tenant who provided abortion ser-
vices was entitled to a Yellowstone
injunction after the lease’s 30 day
cure period had expired because
the lease provided for an unspeci-
fied cure period if cure were not
possible within 30 days and tenant
had made diligent and good faith ef-
forts within the cure period. Tenant
had made efforts to install addition-
al security in response to protests
that interfered with building use by
other occupants, but landlord pro-
tocols had made it impossible to
install the security within the cure
period.

Conversely, the First Department
has expressly adopted the exception
articulated in Long Is. Gynecological
Servs. — a tenant may be entitled to
a Yellowstone injunction after a cure
period has lapsed when the defaults
identified in a landlord’s notice to
cure cannot be remedied within the
cure period, and the lease provides
for an alternative unspecified cure
period for such defaults. In Vill. Ctr.
Sor Care v. Sligo Realty & Serv. Corp.,
95 A.D.3d 219, 221, the court grant-
ed a Yellowstone injunction that was
filed after the “10 day” cure period
ended; the cure period was subject
to a lease provision which limited
sending a notice of cancellation if
tenant commenced with “reasonable
diligence and [...] good faith [ef-
forts to] proceed to remedy or cure
such default.” Because tenant could
not cure its alleged default without
obtaining a building-wide hydro-
static test which landlord had not
produced, the court held that tenant
was entitled to a Yellowstone injunc-
tion even though tenant’s applica-
tion was filed after the cure period.
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