
By Jeffrey Turkel

Legal disputes as to the rent regulated status of an apartment are as old as 
rent regulation itself. On occasion, landlords and tenants have purported to 
“agree” in a lease or stipulation as to whether a unit is regulated. This article 

surveys case law as to how courts treat such agreements. 

Statutory Coverage IS a Matter of Law,  
and Cannot Be waIved

Rent stabilization coverage is a matter of statutory right and cannot be created 
by waiver or estoppel. See, Matter of Trainer v. New York State Div. of Hous. & 
Community Renewal, 162 AD3d 461, 462 (1st Dept. 2018). Nor can coverage be 
created by agreements between landlords and tenants. RSC §2520.13, captioned 
“Waiver of Benefit Void,” states that “[a]n agreement by the tenant to waive the 
benefit of any provision of the RSL or this Code is void.” As the First Department 
held in Drucker v. Mauro, 30 AD3d 37, 39 (1st Dept 2006): 

“It is well settled that the parties to a lease governing a rent-stabilized apart-
ment cannot, by agreement, incorporate terms that compromise the integrity and 
enforcement of the Rent Stabilization Law. Any lease provision that subverts a 
protection afforded by the rent stabilization scheme is not merely voidable, but 
void.”

Critically, the First Department in Drucker added that this rule applies even if: 
1) “the particular agreement is a product of a stipulated settlement;” and 2) “it is 
the tenants who seek to gain advantage by enforcing the unlawful lease provision 
to evade the operation of the law and regulations.” Id. at 41. 
Reichenbach

In Reichenbach v. Jacin Invs. Corp., N.V., 2021 WL 27643 (1st Dept. 2021), 
the landlord and tenant executed a stipulation in Housing Court whereby the 
tenant, inter alia, conceded that her apartment was not rent-stabilized. When 
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she, among other tenants, sought a 
declaration of stabilized status in a 
subsequent Supreme Court action, 
the landlord moved to dismiss the 
complaint against her based on the 
stipulation. 

Supreme Court (Kalish, J.) de-
nied the motion to dismiss, hold-
ing that Civil Court’s so-ordering of 
the stipulation was not tantamount 
to a finding of fact that the apart-
ment was exempt. The First Depart-
ment agreed, writing that “the par-
ties themselves are not the arbiters 
of whether the apartment is sub-
ject to rent stabilization.” See also, 
Mautner-Glick Corp. v. Higgins, 
64 Misc 3d 16 (App Term 1st Dept 
2019) (“To the extent that the par-
ties’ so-ordered stipulation of set-
tlement … in a prior 2013 nonpay-
ment proceeding states that … the 
subject apartment … was ‘not reg-
ulated,’ the protection of the Rent 
Stabilization Law and Code cannot 
be waived if the apartment at issue 
is determined to be covered by rent 
regulation”).

In River Tower Owner, LLC v. 140 
West 57 St. Corp., 172 AD3d 537 (1st 
Dept. 2019), the corporate tenant-
defendant entered into a lease with 
the landlord’s predecessor providing 
for a fixed 40-year term. The land-
lord, upon purchasing the building, 
sought a declaration that the lease 
was void as against public policy. 
The First Department held that the 
lease was unenforceable:

“The lease reflects an imper-
missible intention to remove the 
apartment from rent stabilization 
under Rent Stabilization Code (9 
NYCRR) §2520.13. 

* * *
The lease violated the rent sta-

bilization scheme in several re-
spects. The 40-year term violated 
9 NYCRR 2522.5(a)(1) and (b)(1), 
which allows a tenant to choose 

between a one- and two-year 
lease or renewal only. By setting 
the 40-year fixed term, the lease 
effectively removed the apart-
ment from rent stabilization for a 
generation.” 

204 Columbia HeigHts, llC 
A more nuanced scenario was 

presented in 204 Columbia Hgts., 
LLC v. Manheim, 148 AD3d 59 (1st 
Dept. 2017). There, a tenant leased 
two rent-controlled apartments in 
a building. After a third apartment 
became vacant, the landlord and 
tenant entered into a lease where-
by they agreed that all three apart-
ments would be combined, and that 
the new combined apartment would 
be rent-stabilized. The First Depart-
ment rejected the tenant’s claim that 
the lease was void as against public 
policy, noting that the lease allowed 
for the possibility the apartment 
was not stabilized:

“While we do not waiver from 
the strong public policy and this 
Court’s consistent precedent in this 
area, we reject defendant’s claim 
that the lease he entered into with 
plaintiff’s predecessor is void as 
against public policy. Unlike the 
leases invalidated in the forego-
ing cases, the subject lease did not 
seek to completely deregulate the 
apartment. Rather, the parties to 
this lease agreement who did not 
know the rent regulation status of 
this apartment merely tried to move 
the apartment from rent control to 
rent stabilization with certain con-
cessions, and set out the terms for 
such transition, if possible. 

Courts are more likely to enforce 
a stipulation relating to apartment 
status where the parties agree that 
the unit is rent-stabilized. In Kattan 
v. 119 Christopher LLC, 180 AD3d 
566 (1st Dept. 2020), the First De-
partment wrote: 

“We note that, contrary to de-
fendant’s contention, plaintiff’s 
rights under the rent stabiliza-
tion laws do not arise from the 
stipulation but under the rel-
evant statutes that confer rent-
stabilized protections on them, 
and those rights were not and 

continued on page 3
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owner entItLed to  
CanCeLLatIon of  
notICe of PendenCy  
uPon PoStIng of Bond
Hakmon v. 244 East 48th 
Street Development, LLC
NYLJ 11/13/20, p. 19, col. 4 
AppDiv, First Dept.  
(memorandum opinion)

Property owner appealed from 
Supreme Court’s denial of its mo-
tion to cancel a notice of pendency 
filed by holder of an alleged right of 
first refusal. The Appellate Division 
reversed, and held that owner was 
entitled to cancellation upon post-
ing an undertaking of $1,826,000, 
unless holder of the first refusal 
right were to post a bond in the 
amount of $1,162,307.40.

Holder of the alleged first refusal 
right sought title to the property, 
which she asserts is worth more 
than the $8.05 million offer the 

current owner has received. In con-
nection with the action, she filed a 
notice of pendency. Owner moved 
to cancel the notice of pendency. 
Supreme Court denied the initial 
motion with leave to renew because 
owner had not established the value 
of the premises. Supreme Court then 
denied owner’s motion for leave to 
renew even after owner submitted 
an affidavit of a real estate broker 
who opined that an $8.05 million 
offer represented fair market value. 
Owner appealed.

In reversing, the Appellate Divi-
sion noted that the double bond-
ing approach of CPLR 6515(2) was 
appropriate in the circumstances of 
the case. The court then held that 
a bond of $1,826,000 would be suf-
ficient to protect the interest of the 
holder of the first refusal right. It 
reached that number by subtract-
ing owner’s purchase price ($4.235 

million) from the market value of 
$8.05 million, dividing that number 
by three, and then adding one-third 
of the rent proceeds plus the con-
tribution made by the holder of the 
first refusal right. The court then 
held that upon posting of that bond, 
the notice of pendency would be 
cancelled unless the holder of the 
first refusal right were to post a bond 
in the amount of $1,162,307.40.

CoMMent
Courts apply C.P.L.R. §6515(2)’s 

double bonding procedure in cases 
where a property owner seeks to can-
cel a notice of pendency. The statute 
authorizes a court to cancel the no-
tice of pendency if the owner posts a 
bond in an amount determined by 
the court, unless the party who filed 
the notice of pendency posts a bond, 
also in an amount determined by 
the court. Presumably, if the filer 

could not be terminated simply 
because the prior landlord failed 
to offer plaintiffs rent-stabilized 
leases. However, given that the 
stipulation stated that plaintiffs 
were rent-stabilized tenants, cal-
culated in good faith the legal 
regulated rent for the apartment, 
and provided compensation 
for the alleged overcharges, the 
court correctly determined that 
the stipulation was not an at-
tempt to circumvent the rent sta-
bilization laws and therefore was 
enforceable.” 

ContraCtIng Into  
‘rent StaBILIzatIon’

In 546 W. 156th St. HDFC v. 
Smalls, 43 AD3d 7 (1st Dept. 2007), 
the owner of an HFDC building 
exempt from rent stabilization en-
tered into a stipulation with a ten-
ant stating that her tenancy would 
be subject to the RSL. In its peti-
tion in a subsequent non-payment 
proceeding, the landlord character-
ized the unit as exempt. The tenant 

sought dismissal based on the prior 
stipulation.

Reversing Appellate Term, the 
First Department reinstated the pe-
tition, holding that the Legislature’s 
intent that HDFC buildings are ex-
empt from rent stabilization must 
govern: 

“It is apparent that the Legisla-
ture has provided a framework for 
the operation of an HDFC to ac-
complish the legislative purpose 
in enacting the Private Housing 
Finance Law. It is equally appar-
ent that the objective of providing 
housing to low income families is 
not shared by the Rent Stabiliza-
tion Law, application of which ex-
tends to tenants of far more sub-
stantial means. Where, as here, the 
Legislature has subjected premises 
to a particular form of organiza-
tion and regulation, the courts are 
obliged to apply the pertinent sta-
tus so as to promote its purpose.
Would the result in 546 W. 156th 

St. HDFC have been different if the 
building were not an exempt HDFC? 
Perhaps so. In Carrano v. Castro, 
44 AD3d 1038 (2d Dept. 2007), the 

“rent-stabilized” apartment was lo-
cated in a building that was exempt 
from stabilization coverage because 
it contained fewer than six units. 
In a prior stipulation, the landlord 
had agreed that the tenants would 
be “deemed” to be entitled to all 
rights under the RSL. The Second 
Department enforced the stipula-
tion, holding: 

“Contrary to the petitioner’s 
contention, when read as a whole, 
the stipulation relied upon by the 
tenants merely sought to confer 
upon them, by way of an express 
contract referring to the rent sta-
bilization law, the same rights as 
those afforded tenants protected 
by the rent stabilization law. It did 
not seek, by contract, to evade or 
circumvent a mandatory rent reg-
ulation scheme.”
Thus, while a stipulation cannot 

convert an otherwise exempt apart-
ment into a stabilized unit, it can be 
enforced to the extent that it pur-
ports to treat the apartment as if it 
were subject to the RSL. Landlords 
beware. 

Rent-Stablilized
continued from page 2
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posts a bond in order to maintain 
the notice of pendency, the owner is 
released from its bond.

In setting the amount of the own-
er’s bond, courts approximate the 
loss the filer would suffer if the no-
tice were to be cancelled and the filer 
were ultimately to prevail in litiga-
tion. For example, in Brooklyn Res-
torations, LLC v. S. 1st St. Dev., LLC, 
129 AD3d 1010, the Second Depart-
ment held that the Supreme Court 
providently set the defendant’s un-
dertaking at $500,000. The A neigh-
bor had filed a notice of pendency 
after the owner had constructed a 
two-foot encroachment upon the 
neighbor’s parking lot. Although Su-
preme Court found it difficult to as-
certain the full extent of the neigh-
bor’s damages, the court set the 
owner’s undertaking at $500,000, 
which was commensurate with the 
amount of damages the neighbor al-
leged in the complaint.

Similarly, in setting the amount 
of the filer’s bond, courts attempt 
to compensate the owner for losses 
the defendant would suffer if the 
notice were not to be cancelled and 
the owner were ultimately to prevail 
in litigation. For example, in An-
desco, Inc. v. Page, 137 AD2d 349, 
the First Department held that an 
undertaking of $2,500,000 by the 
filer in addition to $500,000 held in 
escrow would adequately compen-
sate the owner for its damages stem-
ming from the notice of pendency. 
In Andesco, the filer had entered 
a contract to purchase the owner’s 
property, and after the owner re-
fused to permit the filer to inspect 
the premises, the filer adjourned the 
closing. The owner declared that the 
filer had forfeited its $500,000 de-
posit and found a second purchaser. 
The filer responded with a notice of 
pendency, which the owner sought 
to cancel. The court estimated that 
$3,000,000 would adequately com-
pensate the owner for its damages, 
which included the cost of main-
taining the nearly empty building 
and being unable to sell it to the 

prospective purchaser, the loss of 
interest that the owner would have 
earned on proceeds from the pro-
spective purchaser, and increased 
federal capital gains taxes, which 
resulted from an increase in the tax 
rate.

Mortgage enjoyS PrIorIty  
over HoMeownerS aSSoCIatIon 
LIen for CoMMon CHargeS
Aspen Shackleford III,  
LLC v. Gordon
NYLJ 12/11/20, p. 22, col. 4 
AppDiv, Second Dept.  
(memorandum opinion)

In mortgage lender’s foreclosure 
action, homeowners association ap-
pealed from Supreme Court’s grant 
of summary judgment to lender. The 
Appellate Division affirmed, hold-
ing that the mortgage enjoyed pri-
ority over the association’s lien for 
common charges.

Mortgagee and borrower entered 
into a loan modification agree-
ment while borrower was already 
delinquent in payment of common 
charges. When borrower defaulted, 
mortgagee brought this foreclo-
sure action, and the homeowners 
association counterclaimed, assert-
ing priority for its lien for common 
charges. Supreme Court granted 
summary judgment to mortgagee.

In affirming, the Appellate Divi-
sion noted that the priority of liens 
is generally determined by the pri-
ority of recording, but held that the 
continuing lien for unpaid common 
charges created in the association’s 
Declaration of Covenants, Restric-
tions, Charges and Liens merely 
provided a potential lien. As a re-
sult, even though the Declaration 
was recorded before the mortgage, 
the mortgage enjoyed priority.

Bona fIde PurCHaSerS 
ProteCted wHen tHey  
Had no notICe of  
aLLeged fraud
Cencore Properties, Inc. v. 
Spitzer
NYLJ 12/11/20, p. 23, col. 2 
AppDiv, Second Dept.  
(memorandum opinion)

In a quiet title action against sub-
sequent purchasers, prior owner ap-
pealed from Supreme Court’s award 
of summary judgment to the sub-
sequent purchasers. The Appellate 
Division affirmed, holding that sub-
sequent purchasers had established 
that they were bona fide purchasers 
for value without prior notice of any 
alleged fraud.

Prior owner had executed a deed 
to Spitzer. Although the deed was 
intended to serve as security for 
a loan, the deed was converted to 
a deed in lieu of foreclosure, with 
prior owner’s consent, when prior 
owner defaulted on the loan. Prior 
owner had executed a confession 
of judgment and had submitted TP-
584 forms indicating that the deed 
to Spitzer was in lieu of foreclo-
sure. Spitzer then sold the property 
to one subsequent purchaser, and 
prior owner received $72,546 of the 
$600,000 purchase price, represent-
ing the excess proceeds after satisfy-
ing the Spitzer mortgage. That sub-
sequent purchaser then transferred 
title to yet another subsequent pur-
chaser. When prior owner brought 
this quiet title action, Supreme 
Court granted summary judgment 
to the subsequent purchasers.

In affirming, the Appellate Divi-
sion concluded that prior owner had 
failed to raise a triable issue of fact. 
The court emphasized that neither 
purchaser had knowledge of facts 
that would have led a reasonably 
prudent purchaser to make further 
inquiry about the facts surrounding 
the deed to Spitzer. 

faILure to InSPeCt 
PreMISeS PreCLudeS  
PurCHaSerS’ CLaIM 
for fraud
Heid v. Mohring
NYLJ 12/2/20, p. 17, col. 3
Supreme Ct., Nassau Cty. 
(Voutsinas, J.)

In an action by home purchasers 
for fraud and breach of the covenant 
of good faith and fair dealing, sell-
er moved for summary judgment. 
The court granted seller’s motion, 
holding that purchasers’ failure to 

Real Property Law
continued from page 3

continued on page 5
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SPonSor LIaBLe for  
frauduLent ConveyanCe 
to reLated entItIeS

Board of Managers of  
BE@William
Condominium v. 90 William St.
Development Group LLC
NYLJ 11/2/20, p. 19, col. 6
AppDiv, First Dept. 
(memorandum opinion)

In an action by condominium 
board against the sponsor and 
various entities related to the sponsor, 

the sponsor and related entities ap-
pealed from Supreme Court’s award 
of summary judgment to the board 
on its claims for breach of the offer-
ing plan and on its claims establish-
ing fraudulent conveyances from the 
sponsor to the related entities. The 
Appellate Division affirmed, holding 
that the board did not have to estab-
lish a fiduciary duty to prevail on the 
fraudulent conveyance claims,

The offering plan required spon-
sor to obtain a permanent certificate 
of occupancy within two years of 

the first closing. Sponsor conced-
edly failed to obtain the C of O, and 
sponsor also conceded that certain 
aspects of the building were not 
constructed according to the offer-
ing plan. Before the board brought 
this action, sponsor also conveyed 
millions of dollars — substantially 
all of its assets — to the related en-
tities. When the board brought this 
action, Supreme Court awarded 
the board summary judgment on 
the breach of contract claims, and 

inspect the premises before signing 
the contract, and purchasers’ accep-
tance of a deed, extinguished any 
claims purchasers might have had.

Purchasers contracted to buy a 
home originally built in the 1920s. 
The sale contract provided that pur-
chasers were aware of the condition 
of the premises based on their own 
inspection and investigation, and 
that purchasers agreed to accept the 
premises “as is.” A rider provided 
that seller had not made and did not 
make any representations as to the 
physical condition of the premises, 
and that purchasers acknowledged 
that no representations had been 
made and that purchasers had per-
sonally made an inspection of the 
premises. Purchasers first had the 
home personally inspected three 
months after closing. The inspection 
report indicated that purchaser had 
found deficiencies prior to closing, 
and that the inspection was con-
ducted in accessible and observable 
areas. The inspector reported, how-
ever, that seller made renovations 
that required building and other 
permits without obtaining those 
permits. Purchasers then brought 
this action alleging fraud by active 
concealment of defects.

In granting summary judgment to 
seller, the court started by noting 
that the merger doctrine precluded 
contract claims once seller had de-
livered the deed, unless there was a 

clear intent by the parties that a par-
ticular provision would survive de-
livery. In this case, the contract in-
cluded no provision. The court then 
held that purchasers could not rely 
on an active concealment excep-
tion to the caveat emptor doctrine 
because purchaser could not show 
that seller had thwarted purchasers’ 
efforts to investigate the property. 
Purchasers’ failure to conduct an 
inspection before closing precluded 
any fraud claim.

Broker ConfLICtS of IntereSt 
dId not ConStItute BreaCH 
of ContraCt or BreaCH of  
fIduCIary duty
106 N. Broadway, LLC v. 
Houlihan Lawrence
NYLJ 12/4/20, p. 29, col. 1 
AppDiv, Second Dept.  
(memorandum opinion)

In seller’s action against broker 
for breach of the obligation of good 
faith and fair dealing and breach 
of fiduciary duty, seller appealed 
from Supreme Court’s dismissal of 
all causes of action. The Appellate 
Division modified to reinstate the 
claim for breach of the duty of good 
faith and fair dealing, but other-
wise affirmed, holding that alleged 
conflicts of interest by the broker’s 
agents did not constitute breach of 
contract or breach of fiduciary duty.

Seller entered into an exclusive 
agreement with broker and then, 
eight months later, entered into a 
sale contract with purchaser for 

$6,125,000 conditioned on pur-
chaser’s ability to obtain zoning ap-
proval for a senior living facility by 
the closing date or any extension 
of the closing date. One of the bro-
ker’s agents was a member of the 
village planning board, and another 
agent allegedly used her political 
influence to prevent the zoning ap-
proval. Purchaser terminated the 
sale contract when purchaser could 
not obtain the needed zoning ap-
proval. Seller then brought this ac-
tion against broker alleging breach 
of fiduciary duty, breach of the duty 
of good faith and fair dealing, and 
tortious interference with business 
relationships or expectancies. Su-
preme Court dismissed the claims 
and seller appealed.

In upholding dismissal of the 
breach of fiduciary duty claim, the 
court concluded that seller had not 
demonstrated any wrongful conduct 
by either of its agents after seller 
complained to broker. The court 
also upheld dismissal of the tortious 
interference claim, noting that none 
of the alleged wrongful conduct 
was directed at the purchaser of the 
property. But the court held that the 
claim for breach of the duty of good 
faith and fair dealing should not 
have been dismissed because the 
broker had not submitted evidence 
to support its position that the two 
agents were outside the scope of 
their employment when they took 
actions to block approval of the 
project. 

Real Property Law
continued from page 4
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also on the fraudulent conveyance 
claims.

In affirming, the Appellate Division 
held that failure to obtain the C of O 
and failure to comply with the offer-
ing plan constitute a breach of con-
tract, leaving only questions of dam-
ages to be resolved at trial. As a result, 
Supreme Court properly granted 
summary judgment to the board on 
the issue of liability. The court then 
rejected sponsor’s argument that the 
board could not prevail on its fraudu-
lent conveyance claim without estab-
lishing a fiduciary duty owed by the 
sponsor to the board. The court held 
that the Debtor-Creditor law imposed 
no fiduciary duty prerequisite to a 
fraudulent conveyance action.

PreSIdent of  
unInCorPorated 
CondoMInIuM aSSoCIatIon not 
entItLed to IndeMnIfICatIon
Board of Managers of the 
25 Cliff Street Condominium v. 
Magure
NYLJ 11/23/20, p. 18, col. 6 
AppDiv, First Dept.  
(Opinion by Gische, J.)

In an action on behalf of a condo-
minium by the condominium’s board 
and residential unit owners against 
the owners and operators of the con-
dominium’s commercial unit, both 
the residential unit owners and the 
former board president, an owner of 
the commercial unit, appealed from 
Supreme court’s order holding that 
the former board president was en-
titled to indemnification if she could 
prove good faith in the discharge of 
her duties. The Appellate Division 
reversed and held that the former 
president was not entitled to in-
demnification because the Business 
Corporation Law’s indemnification 
provisions do not apply to unincor-
porated condominium associations.

The subject four-unit condomini-
um includes three residential units 
and an ale house that occupies the 
building’s first floor. In 2010, a fire 
caused extensive damage and left 

her residential owners unable to oc-
cupy their units for more than a year. 
The residential unit owners alleged 
that the former board president mis-
appropriated insurance proceeds to 
improve and expand the ale house 
while making substandard repairs to 
the remainder of the building. The 
court dismissed the claims asserted 
derivatively because the unit own-
ers had not shown futility. The court 
also held that the derivative claims 
and individual claims were so inter-
twined that the court dismissed all of 
the claims except claims for private 
nuisance and injunctive relief against 
the former board president, and some 
of the counterclaims by owners of the 
ale house. The former board president 
also counterclaimed for indemnifica-
tion and legal fees. Supreme Court 
dismissed the claim for indemnifica-
tion, but held that she had a claim for 
legal fees. All parties appealed.

In reversing, the Appellate Divi-
sion first held that the indemnifica-
tion provision in the condominium’s 
bylaws applied only to contract 
claims, and did not protect board 
members from tort claims. The 
court then rejected the argument 
that the Business Corporation Law 
(BCL) provided indemnification for 
condominium board members, not-
ing that the condominium had the 
option to organize in the corporate 
form, but did not do so. Similarly, 
the court held that the BCL’s provi-
sion for attorney’s fees did not apply 
to an unincorporated condominium. 
As a result, the common law applied 
and the former board president was 
responsible for her own legal fees.

LegaL MaLPraCtICe  
CLaIM dISMISSed
Ramos v. Goldberg, 
Schudieri & Lindenberg, P.C.
NYLJ 12/3/20, p. 19, col. 6
AppDiv, First Dept. 
(memorandum opinion)

In an action for legal malpractice 
and breach of fiduciary duty, occu-
pant of a co-op apartment appealed 
from Supreme Court’s dismissal of 
the complaint. The Appellate Divi-
sion affirmed, concluding that the 
occupant failed to establish that 

his lawyer’s failure to call a witness 
proximately caused his loss.

A not-for-profit housing coopera-
tive brought a holdover proceeding 
against occupant. In response, oc-
cupant brought a declaratory judg-
ment proceeding to establish that 
he was the owner of the disputed 
unit. The holdover proceeding was 
stayed pending resolution of the de-
claratory judgment proceeding, in 
which the lawyer represented occu-
pant, and which was resolved with a 
declaration that the occupant’s own-
ership claim was invalid. Occupant 
then brought this malpractice action 
contending that the lawyer was neg-
ligent in not calling the coopera-
tive board’s lawyer as a witness to 
establish that the unit was validly 
transferred to him at a 1995 closing. 
Supreme Court dismissed the claim.

In affirming, the Appellate Divi-
sion held that occupant’s factual 
allegations failed to establish that 
but for the lawyer’s alleged negli-
gence, the lawyer’s testimony would 
have established that the unit was 
validly transferred. The court noted 
that the occupant provided no fac-
tual allegations as to why or how 
the lawyer’s testimony could have 
established the validity of the trans-
fer. In addition, the court concluded 
that it was speculative whether any 
such testimony would have altered 
the result in light of the testimony 
by cooperative board members that 
no such transfer took place.

uSe of CoMMerCIaL  
unIt dId not 
vIoLate zonIng reguLatIonS  
or CondoMInIuM ByLawS
Condominium Board of  
Managers of Tribeca  
Summit v. 415 PR LLC
NYLJ 12/10/20, p. 18, col. 3 
AppDiv, First Dept.  
(memorandum opinion)

In an action by a condominium 
against the commercial unit owner, 
condominium appealed from Supreme 
Court’s grant of summary judgment to 
the commercial unit owner. The Ap-
pellate Division affirmed, holding that 
operation of the commercial unit as 
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vILLage LaCked Power 
to oBLIgate vILLage Board 
to enaCt zonIng aMendMentS
BT Holdings, LLC v.  
Village of Chester, Inc.
NYLJ 12/4/20, p. 23, col. 3 
AppDiv, Second Dept.  
(memorandum opinion)

In developer’s action against a vil-
lage for breach of contract and breach 
of the covenant of fair dealing, the vil-
lage appealed from Supreme Court’s 
judgment, after a jury trial, awarding 
developer $2,375,000 in damages. 
The developer cross-appealed on the 
issue of damages. The Appellate Divi-
sion reversed and dismissed the com-
plaint, holding first that the village 
had not breached the contract and 
second, that the village lacked power 
to include the contract provisions the 
developer alleged were breached.

A prior litigation between the 
Town of Chester and the Village of 
Chester over the village’s attempt to 
annex a portion of developer’s parcel 
and rezone it to permit the develop-
er to build on the parcel, the devel-
oper was granted party status. That 
litigation was settled by stipulations 
under the terms of which developer 
agreed to reduce the scope of its pro-
posed development, the town was to 
approve the annexation, and con-
struction would be undertaken “in 
the matter described and set forth in 
the [FEIS] and the Village’s SEQRA 

findings.” The stipulations made the 
project subject to the review and ap-
proval of the village planning board. 
The village planning board then op-
posed the rezoning of the parcel, and 
the village board voted against three 
proposed zoning amendments. De-
veloper then brought this action, al-
leging breach of contract and breach 
of the implied covenant of good faith 
and fair dealing. Supreme Court de-
nied the village’s motion to dismiss, 
and a jury returned a verdict in favor 
of developer. Based on the jury’s ver-
dict, Supreme Court awarded devel-
oper $2,375,000 in damages. 

In reversing, the Appellate Divi-
sion held first that the stipulation 
never obligated the village to enact 
any zoning with respect to devel-
oper’s parcel. The court went on to 
hold that even if the stipulation had 
imposed an obligation on the village, 
the stipulation was unenforceable 
because a stipulation cannot impose 
on a village board the obligation to 
take a legislative action. The court 
went on to hold more generally that 
municipalities have no power to 
make contracts which would control 
them in the performance of legisla-
tive powers and duties.

CoMMent
New York courts have held that 

settlements between a landowner 
and a municipality that bind a lo-
cal legislature to future rezoning of 

land are unenforceable as illegal 
contact zoning. For example, in Al-
mor Assocs. v. Town of Skaneateles, 
231 A.D.2d 836 the Fourth Depart-
ment held that the Town of Ska-
neateles was not bound by the terms 
of a settlement it made with a devel-
oper because the municipality was 
not entitled to contract away its dis-
cretionary legislative authority. The 
municipality made a “conditional 
offer” with a developer that would 
terminate litigation in exchange 
for both the rezoning of a parcel to 
“Commercial” and the issuance of 
a building permit. The municipal-
ity subsequently adopted a zoning 
amendment rezoning the parcel but 
failed to issue a building permit. 

However, a zoning ordinance that 
conditions a zoning change upon the 
fulfillment of certain specified actions 
by the landowner is not impermissible 
contract zoning, but valid condition-
al zoning. For instance, in De Paolo 
v. Town of Ithaca, 258 A.D.2d 68 the 
Third Department held an agree-
ment between Cornell University and 
the Town of Ithaca to be permissible 
conditional zoning because nothing 
in the agreement obligated the mu-
nicipality to approve a rezoning ap-
plication. Cornell University granted 
a license to the Town of Ithaca to use 
property as a public park, conditioned 
upon the rezoning of land to accom-
modate a project by the University. 

a public garage did not violate either 
the applicable zoning regulations or 
the condominium’s bylaws.

In 2005, the City Planning Com-
mission (CPC) issued a special per-
mit for use of the garage. At that 
time, the zoning resolution permit-
ted use of the garage only as an ac-
cessory use to the residential use of 
the condominium. Until 2013, the 
garage was used only as an acces-
sory garage. In 2013, however, the 
City Council amended the zoning 
ordinance to permit garages in the 

Manhattan Core that were formerly 
accessory garages to be used to pro-
vide parking for the general public. 
Current owner, who purchased the 
garage unit later in 2013, leased the 
premises to a tenant who began us-
ing the garage for public parking. 
The condominium brought this ac-
tion contending that the zoning 
resolution’s expansion only applied 
to new garages, and that the garage 
owner had therefore breached its 
agreement (in the condominium 
bylaws) to operate garage in com-
pliance with existing laws. Supreme 
Court dismissed the action and the 
condominium appealed.

In affirming, the Appellate Divi-
sion rejected the condominium’s 
construction of the zoning resolu-
tion, holding that the amendment 
applied not merely to newly con-
structed garages but also to garages 
that had previously been devoted 
to accessory use. And because the 
use did not violate the zoning ordi-
nance, it was also not in violation of 
the condominium bylaws.
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When a municipality abides by an 
agreement with a developer, neighbors 
have standing to challenge the mu-
nicipal action as the product of illegal 
contract zoning. In Matter of Neeman 
v. Town of Warwick, 184 A.D.3d 567 
the Second Department invalidated a 
planning board’s site plan approval, 
at least in part because it was based 
on an agreement between the Town of 
Warwick and a campground that the 
court concluded was illegal contract 
zoning. The “Development Agree-
ment” would have obligated the mu-
nicipality to: amend the zoning code 
to permit an increase in occupancy 
time on the campground, would have 
temporarily barred the municipality 
from modifying density restrictions on 
the property, and would have bound 
the zoning board of appeals to grant 
an area variance that would alleviate 
the landowner of its setback violation. 
When the planning board granted site 
plan approval for a project that made 
use of the setback variance the ZBA 
had granted, the neighbors brought 
suit. In invalidating the site plan ap-
proval, the court emphasized that the 
development agreement impermissibly 
limited the town’s exercise of its legis-
lative powers and duties.

Landowner entItLed 
to CertIfICate  
ConfIrMIng Pre-exIStIng  
nonConforMIng uSe
Matter of Labate v. DeChance
NYLJ 12/2/20, p. 27, col. 3 
AppDiv, Second Dept.  
(memorandum opinion)

In landowner’s article 78 proceed-
ing to challenge denial of a certificate 
of existing use, landowner appealed 
from Supreme Court’s confirmation 
of the denial. The Appellate Division 
reversed and directed the zoning 
board of appeals (ZBA) to grant the 
certificate, holding that the denial 
did not have a rational basis.

Landowner, who operate a con-
struction company, acquired the sub-
ject property in 200. Before landown-
er acquired the property, it had been 
used to provide water to a private 
water company. The wife of the prior 
testified that the property had been 
used to store construction equip-
ment including trucks and backhoes, 
since 1947. Landowner continued to 
use the property to store construc-
tion equipment, although the town 
code no longer permits that use. In 
2012, landowner applied for a cer-
tificate of existing use to enable him 
to continue to use the property as a 
pre-existing nonconforming use. In 
addition to the testimony of the prior 
owner’s wife and landowner’s own 
testimony, landowner obtained an 
affidavit from an 87-year old woman 
with knowledge of the property who 
testified to its continued use to store 
construction equipment since 1947. 
The ZBA, however, accepted three 
aerial photographs from 1962, 1984, 
and 2001 showing the property with-
out construction equipment. Based 
on those photographs, the ZBA de-
nied the certificate of existing use, 
and Supreme Court upheld the de-
nial, concluding that the board’s de-
termination was rational. Landowner 
appealed.

In reversing, the Appellate Divi-
sion concluded that the three photo-
graphs did not rebut the testimony 
and affidavit submitted by landown-
er. The photographs did not estab-
lish a one-year cessation of use for 
storage of construction equipment. 
As a result, landowner was entitled 
to the certificate.

neIgHBor’S CHaLLenge to 
aPProvaL of a BuILdIng PerMIt 
dISMISSed aS untIMeLy 
Jane H. Concannon Revocable 
Trust v. Building Department 
Of the Town of East Hampton
NYLJ 12/4/20, p. 30, col. 4 
AppDiv, Second Dept.  
(memorandum opinion)

In neighbor’s article 78 proceed-
ing and action for injunctive relief 
against the zoning board (ZBA)’s 
approval of a building permit, 
neighbor appealed from Supreme 
Court’s dismissal of the proceeding. 
The Appellate Division affirmed, 
holding that neighbor’s complaint 
was untimely.

Neighbor has a single family home 
adjacent to a resort motel. The motel 
had operated a restaurant from the 
1950s to about 1970, after which the 
restaurant remained functional but 
unused. In 2005, the motel sought 
and received a certificate of occu-
pancy in contemplation of reopen-
ing the restaurant. Five years later, 
the motel submitted a site plan for 
construction of an addition to the 
property, which was described as 
containing a restaurant, motel, and 
resort uses. Neighbor attended the 
public hearing, and the site plan was 
approved. Five years later, in 2015, 
when the motel applied for a build-
ing permit to renovate the existing 
kitchen and restaurant, the town 
issued a building permit. Neighbor 
then applied to the ZBA for a deter-
mination rescinding the inclusion of 
the restaurant in the 2005 certificate 
of occupancy and revoking the 2015 
building permit. The ZBA conclud-
ed that neighbor had constructive 
notice of the restaurant use in 2010, 
and that neighbor’s application was 
therefore untimely. Neighbor then 
brought this proceeding and sought 
a preliminary injunction preventing 
the motel from taking action to con-
struct or operate a motel. Supreme 
Court dismissed the proceeding and 
denied the preliminary injunction.

In affirming, the Appellate Divi-
sion held that Supreme Court’s deci-
sion that neighbor had constructive 
notice of the C of O by 2010 was 
rational. As a result, the challenge 
to the C of O was untimely. And, be-
cause that challenge was untimely, 
neighbor was not entitled to injunc-
tive relief.
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