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Parties to real estate leases, as with parties to commercial contracts general-
ly, sometimes anticipate situations where a breach would result in damages 
that, while significant, may not be quantifiable. In lieu of the seemingly 

impossible task of establishing actual damages in such circumstances, parties ne-
gotiating a lease often insist upon liquidated damages clauses fixing the amount 
of damages to be paid upon the occurrence of a given breach. 
Clauses and the Courts

Courts have long recognized the rights of parties to agree to liquidated dam-
ages clauses, and such clauses are frequently upheld in the face of legal chal-
lenges by the breaching party. However, courts will declare liquidated damages 
clauses unenforceable if, instead of awarding an approximation of damages to 
non-breaching parties, they impose “penalties” upon breaching parties. This ar-
ticle discusses when a court will uphold a liquidated damages clause in a real 
estate lease, or strike the clause down as a penalty. 
Cases in Point

In Truck Rent-A-Center, Inc. v. Puritan Farms 2nd, Inc., 41 N.Y.2d 420, 424, 
393 N.Y.S.2d 365 (1977), the Court of Appeals explained the rationale behind 
liquidated damages clauses:

In effect, a liquidated damage provision is an estimate, made by the parties 
at the time they enter into their agreement, of the extent of the injury that 
would be sustained as a result of breach of the agreement ... Provisions for 
liquidated damages have value in those situations where it would be diffi-
cult, if not actually impossible, to calculate the amount of actual damage. In 
such cases, the contracting parties may agree between themselves as to the 
amount of damages to be paid upon breach rather than leaving that amount 
to the calculation of a court or jury (citations omitted). 
A liquidated damages provision will be enforced where: 1) the amount liquidated 

bears a reasonable proportion to the probable loss; and 2) the amount of actual loss 
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is incapable of, or difficult to, estimate 
precisely. Id., 41 N.Y.2d at 425. Thus, 
the party seeking to avoid the effect 
of the liquidated damages clause has 
the burden of demonstrating either 
that: 1) actual damages by reason of 
the breach in question were readily 
ascertainable at the time the parties 
entered into their agreement; or that 
2) the amount of liquidated damages 
is conspicuously disproportionate 
to such foreseeable losses. See JMD 
Holding Corp. v. Congress Financial 
Corp., 4 N.Y.3d 373, 380, 795 N.Y.S.2d 
502 (2005). Crucially, the agreement 
“should be interpreted as of the date 
of its making and not as of the date 
of its breach.” Truck Rent-A-Center, 
Inc., 41 N.Y.2d at 425. 
‘emerging PresumPtion’

The Court of Appeals has noted 
the “emerging presumption against 
interpreting liquidated damages 
clauses as penalty clauses.” JMD 
Holding Corp., 4 N.Y.3d at 381 
(citation omitted). A survey of the 
cases shows that consistent with 
this “emerging presumption,” courts 
usually uphold liquidated damages 
clauses in real estate leases against 
challenges by breaching parties. 

Typical of such cases is Tenber 
Associates v. Bloomberg L.P., 51 
A.D.3d 573, 859 N.Y.S.2d 61 (1st 
Dep’t 2008). In Tenber, a commer-
cial tenant held over in possession 
of the subject premises after the 
conclusion of an approximately 
10-year lease. The lease provided 
that should the tenant hold over 
in possession of the premises after 
the conclusion of the term, the ten-
ant would be liable for two times 
the last rent due under the lease 
as liquidated damages. The tenant 
challenged the double-rent provi-
sion as an unenforceable penalty, 
but the Appellate Division, First De-
partment disagreed and upheld the 
agreed-upon liquidated damages:

The liquidated damages clause, 
providing for two times the 
existing rent in the event of a 
holdover, was not an unenforce-

able penalty. Bloomberg failed 
to establish that damages could 
be anticipated in 1995, when 
the lease was executed, or that 
the amount fixed was plainly or 
grossly disproportionate to the 
probable loss (citations and in-
ternal quotation marks omitted). 
51 A.D.3d at 574. 
Similarly, in Duane Reade v. 

Stoneybrook Realty, LLC, 63 A.D.3d 
433, 882 N.Y.S.2d 8 (1st Dep’t 2009), 
the court affirmed a liquidated dam-
ages provision granting the commer-
cial tenant liquidated damages in the 
form of a rent abatement by reason 
of the landlord’s delay in delivering 
possession of the leased space:

The rent abatement clause in the 
lease between these sophisticat-
ed parties was an enforceable 
liquidated damages provision 
and not a penalty, since it com-
pensated the tenant, which was 
to operate in a new geographi-
cal market, for damages flowing 
from delays in delivering pos-
session that were not readily 
ascertainable when the parties 
executed the lease, and such 
damages were not unreasonably 
disproportionate to foreseeable 
losses (citations omitted). 
63 A.D.3d at 434.
On the other hand, in LeRoy v. Say-

ers, 217 A.D.2d 63, 635 N.Y.S.2d 217 
(1st Dep’t 1995), the tenant rented 
vacation premises for the summer 
period between July and early Sep-
tember. The lease required the rent 
to be paid prior to the commence-
ment of the term, with the tenant 
paying $50,000 upon signing the 
lease in February, and the balance 
by the end of June. The lease also 
provided that if the tenant were to 
default prior to taking possession, 
he “shall lose his initial [$50,000] 
payment which shall be considered 
Landlord's liquidated damages.”

In March, the premises were dam-
aged by a fire. While the landlord 
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Co-oP entitled to ForeClose 
on shareholder’s units
Lombard v. Station Square Inn 
Apartments Corp.
NYLJ 4/6/12, p. 27, col. 4
AppDiv, Second Dept.
(memorandum opinion)

In co-op shareholder’s action to 
enjoin the co-op corporation from 
foreclosing on shareholder’s units, 
the co-op corporation appealed 
from Supreme Court’s grant of a pre-
liminary injunction. The Appellate 
Division reversed, holding that the 
shareholder had demonstrated nei-
ther a likelihood of success on the 
merits nor irreparable harm.

Shareholder owns shares associat-
ed with 11 co-operative apartments in 
the building, and defaulted on main-
tenance payments for those apart-
ments. (Shareholder did not reside in 
any of the apartments.) On Nov. 20, 
2009, the co-op corporation issued a 
notice of default and issued a ten day 
notice to cure the default. On Dec. 8, 
the co-op corporation issued a notice 
of termination, terminating the pro-
prietary leases effective Dec. 21, 2009. 
Shareholder attempted to cure on 
Feb. 16, 2010, but the co-op corpora-
tion rejected the attempt. On March 
26, 2010, the co-op corporation gave 
shareholder a notice of foreclosure, 
noting that the proprietary leases had 

terminated on Dec. 21, and indicating 
that the shareholder’s interest in the 
shares and proprietary leases would 
be sold at public auction on April 15, 
2010. On April 8, 2010, shareholder 
brought this action to enjoin foreclo-
sure, and Supreme Court granted a 
preliminary injunction. The co-op cor-
poration appealed.

In reversing, the Appellate Divi-
sion noted that shares of stock in 
co-operative corporations constitute 
personal property, not real proper-
ty. The court then noted that UCC 
8-209 provides that a lien in favor 
of an issuer of a certificated secu-
rity is valid if the issuer’s right to 
the lien is conspicuously noted on 
the security certificate. In this case, 
the certificate itself, the bylaws, and 
the offering plan, all made it clear 
that the co-op corporation had a 
first lien on the shares for all sums 
due under the proprietary lease. As 
a result, the co-op corporation had 
an enforceable security interest in 
shareholder’s shares, and was en-
titled to proceed under UCC article 
9 without judicial process. The court 
rejected shareholder’s argument that 
RPL 753(4) affords a losing residen-
tial tenant a 10-day period to cure 
lease violations, noting that the stat-
ute applies when a landlord brings a 
proceeding to recover possession af-

ter tenant holds over past expiration 
of the lease term. Here, because the 
co-op corporation was not bringing 
a proceeding to recover possession, 
and none of the occupants are hold-
ing over, the court held that the stat-
ute was not applicable. Moreover, 
because the shareholder is not liv-
ing in the units and his interest is 
purely commercial, the shareholder 
failed to demonstrate why he would 
suffer irreparable injury if a prelimi-
nary injunction were denied.

Co-oP seller has standing 
to raise Claim oF 
disCrimination by the board
Stalker v. Stewart Tenants Corp.
NYLJ 3/26/12, p. 18, col. 4
AppDiv, First Dept.
(memorandum opinion)

In an action by co-op shareholders 
against the co-op board and its indi-
vidual members for housing discrimi-
nation and breach of fiduciary duty, 
shareholders appealed from Supreme 
Court’s dismissal of the discrimination 
claim, and the co-op board cross-ap-
pealed from Supreme Court’s denial 

COOPERATIVES & CONDOMINIUMS

asserted that the premises would 
be repaired by the beginning of 
the lease term in July, the tenant 
attempted to cancel the lease and 
demanded the return of his initial 
payment; the landlord refused and 
sought to retain the payment as liq-
uidated damages. The landlord then 
re-rented the premises to a third 
party for more than what the tenant 
had agreed to pay.

The tenant sued to recover his 
initial $50,000 rent deposit retained 
by the landlord as purported liqui-
dated damages. The Appellate Divi-
sion, First Department eventually 
held, among other things, that the 
liquidated damages provision was 

an unenforceable penalty. The court 
found it pivotal that the lease award-
ed the landlord the identical amount 
of liquidated damages regardless of 
when the breach occurred, and thus 
without reference to the landlord’s 
ability to re-rent the premises in 
time for the summer:

Since the clause awarded the 
same exorbitant sum irrespec-
tive of the time of the breach 
and even in the instance where, 
concededly, the damages flow-
ing from a breach and immedi-
ate re-rental would be negligi-
ble, it constitutes a penalty and 
is unenforceable. 

ConClusion
In short, courts will enforce liq-

uidated damages clauses in real es-
tate leases where, from the parties’ 

perspective at the time of lease ex-
ecution: 1) the anticipated damages 
could not be precisely estimated; 
and 2) the amount liquidated bears 
a reasonable proportion to the 
probable loss. Where a liquidated 
damages clause fails to meet this 
standard — including, without limi-
tation, where the liquidated dam-
ages clause provides for a “one size 
fits all” remedy that is untethered to 
the amount of damages actually an-
ticipated by the parties at the time 
of lease execution — the clause will 
be held unenforceable, and the par-
ty seeking to enforce its rights will 
instead be relegated to a claim for 
actual damages. 
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